
NEWS & COMMENT 

Court Orders 'Sharing' of Data 
In a growing number of cases, judges are demanding that confidential data be made 

public-and researchers often wind up feeling bruised 

P eople who volunteer for med ical experi­
ments or answer survey questions usually do 
so under a promise of confidentiality. But 
sometimes th is carefully negotiated relat ion­
ship between the researcher and subject is 
disrupted by the incervencion of the outside 
world. Often the disrupcion comes from the 
COUTts, which seIze private mformation (or 
use by a th ird parry who claims (0 need it for 
a lawsuit . 

The most recent example comes from 
Alabama. where a federa l judge ruled on I 
July [hat a soc iologist had [0 comply with a 
subpoena from [he Exxon Shipping Co. The 
judge al(owecl the researcher to withhold 
some informacion because he had collected it 
on a confidential basis and had not ciced ie in 
a published report . Yer aT the same time, the 
scientist was ordered to surrender raw data 
from a published work. 

A lthough borh the scienrist and Exxon 
have said they were "satisfied" with the deci­
sion, in faa) neither has fully accepted [t­
and rhe decision hasn'r ended the squabble 
over confidential data . Exxon is now press­
ing the researcher to reveal more decatis 
about individuals who may be plaintiffs in 
sui ts against the company in Alaska, arguing 
chat the judge's deciSIon requires it. And the 
researcher , fending Exxon off, says that he 
has followed professional standards and un­
linked the names from the data; as a resulr, 
the subjecrs cannot be identified . 

The Alabama case is the larest In a series 
of legal scuffles between researchers and cor­
porations over confident ial data. 1n each 
case, the sClenrist has been compe lled to re­
lease files agains t his will. The couns have 
tried co procect the confidentiality of sub­
jects by requiring, (or example, thac on ly 
other sClentisls may read the raw data. But 
the pOSSibility thallhe idenriries of research 
subjects will be made public isn't the only 
fallout fo r the resea rch communiry. Those 
affected by them say that the experience is 
not jusr time-consuming and expensive but 
often very discouraging. 

The diSpute involving Exxon began last 
October when sociologist J. Steven Picou 
received a notice from Exxon's lawyers ask­
ing for everything in his files on [he 1989 
Alaska oil spill . Picou, chai rman of the de­
partment of sociology and anrhropology at 
the Universlcvo(South A labama in Mobile, 
and several co lleagues have been studying 
Alaskan coastal villages (or the past 4 years, 
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In the crossfire. SOCiologists Steven Picou 
(right) and Duane Gill in Cordova, Alaska. 

measuring levels of community Stress from 
the spill. Exxon is facing damage SU itS filed 
on behalf of at least )000 individuals in 
Alaska, and Picou's research has been cited 
by experts on the plaimif(s' side. Exxon feels 
its posicion IS perfectly understandable: 
"Whenever you have a lawsuit against you," 
says Exxon spokesman Dennis Stanczuk, 
"you' re encicled co the sa me information as 
the person who's su ing you." 

The subpoena demanded that Picou im­
mediately tum over "any documents or other 
information" thac might bear on the spill, 
including notebooks, lecters, working papers, 
handwritten responses co a survey of village 
residents, and other raw material. Upon 
reading it, the researcher says he felt as 
though "somebody was kicking down the 
door." Picou was taken aback by the "almost 
bullying" cone- including a demand fordata 
from a study he hadn't even published. 

Despite (he subpoena's rough language, 
Picou and his colleagues ro ld Exxon they 
would be willing to reformar some data to 
remove demographic details that could be 
used to identify indi vidua ls while retaining 
working notes Or unpublished material. 
Picou claimed that the three tOwns he stud­
ied- Valdez, Cordova, and Petersburg-are 
so small chat a resident could identify people 
who answered his survey by descriptive la-
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be Is; he suggested removing some of (hem 
before sharing [he 1989- 1990 data. Bu[ he 
wou ld not share unpublished data co llec ted 
in 199 1 and 1992. 

Exxon declined thar offer. Exxon's 
spokesman, Stanc2uk. says Picou "was offer· 
ing an interpreted database, not raw data, 
and what we needed was raw data." [n its 
lega l brief, Exxon said Picou was "throwing 
away" relevant information and that Exxon 
needed to anal Y2e Picou's sc iemific work to 
be cerra in mat his conclusions were val id; it 
expressed no interest in learn ing the identity 
of his subjects. 

Picou asked his university to help him 
fight the subpoena. [e agreed, and ehe resis­
tance has paid off. The U.S. court for the 
southern district of Alabama ag reed with 
Picou that Exxon should nOt be given un· 
published data colleered in 1991 and 1992. 
But [he judge, William Cassady, denied 
Picou's request to refo rmat earlier (1989· 
1990) data to remove demographic decai ls. 
Instead, because the information had been 
published and because Exxon "expressly 
scates that ie has no imerest in learning" the 
identity of the survey respondents. Cassady 
ordered Picou to (Urn ove r the records, reo 
moving only names, addresses, and phone 
numbers. 

In its effore co protect confidemia!tty, the 
coure stipulated thac the information will not 
go to Exxon's auorneys or sraff bm co its 
designated technical expert-sociologist Ri· 
chard Berk of the University of California. 
Los Angeles. who will assess its va lidity. The 
judge also warned Exxon that Berk may be 
ciced for contempt if he fails co protect the 
confidentiality of Picou's files. In the mean­
time, Exxon will pay a "reasonable" fee CO 

have the data transferred; the company is 
now considering a request from Picou and 
his colleagues for$ll.CXXl . 

The day afrer the ruling. Exxon se m 
Ptcou the names of hundreds of plaintiffs in 
rhe towns where Picou conducted his reo 
search , requesting ,cthat all informacion as to 

those on the enclosed list should be provided 
by Dr. Picou." (Plaintiffs cannot demand 
confidentiality.) Exxon a lso filed a motion 
in court seeking the data. This mdicates to 

Picou that Exxon "had a hidden agenda all 
along," and that it rea lly wants to use his 
records to embarrass people on the witness 
stand. Picou informed Exxon that the list 
identifying indiVIduals in [he 1989-1990 
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data was destroyed lasr yea r, when their final he dld discuss this research at a symposium respondents confidential. That principle 
quesrionnaires came in. Exxon 's 5canczuk chis spring). But the court made il clear that seems firmly established in the federal coum 
explainS that, whi le the sc iemific issue is the all Picou's data could be subject ro scrutiny if no w, although state courtS and agencies are 
main concern, "we have a right to coHeer he publishes reports based on them. Picou less co nsiscem in applying it. For example, 
informarion about plainriffs if we choose." also benefired from the fae( chat he was a rhree researchers who srudied the responses 
The court rejecred Exxon's request as Science "third-party expen"-supporred by the Na­ of children to the "Old Joe Camel" cigarene 
went to press. tional Science Foundation and nm by any of ads had a hard rime fending off a demand for 

Picou is one ofa groWl11g number ofscien­ the lirigams in [he Valdez spill. detalled survey data from cigarette manu­
rists who are seeing rheir confidential re ­ A company called Impact Assessment facturer R.J. Reynolds--data that might 
search papers dragged inro courL Their re ­ Inc., o f La Jolla, wasn't so forrunate when, in have made it possible to identLfy study par­
sponse is often to assert a "scholar's privi­ 1990, its independem sranding was compro­ ricipants (Science, 19 June 1992, p. 1620).10 
lege"-the obligation to protect rhe confi­ mised when some of its cliems became plain­ one of rhese cases, a Massachusens doctor, 
demiality of sources. Federal courts have tiffs in the Exxon Valdez suits. The president Joseph DiFranza, refused to give Reynolds 
ruled that researchers are entitled to prorect of Impact Assessment,John Petterson, says a rhe names of children he had interviewed . 
the privacy of medical subjects and of people group of (Owns and villages, financed by a R.J. Reynolds dropped its request for the 
who respond [0 surveys and that scientists srate grant, hired his firm to invesrigate the names only days before a Massachusetts 
also have a limited righr CO rerain concro l of social, psychological, and econo mic impacts judge decided that DiFraoza need not sup­
data until they have published it. Buc, while o f the o il sp ill and develop a mitigation plan. ply them. However, the judge ordered Di­
the courts genera lly recognize these prin­ But when some of these Alaskan co mmuni­ Franza (0 give Reynolds the rest of the in­
ciples, theydan'r always app ly chern as scho l­ t ies joined the suit against Exxon, Petterson fo rmation. 
ars would like , no r do they o ffer full campen­ gO( dragged imo court, too. Borh sides de­ One of the three doctors--Paul Fischer of 
sa rio n for [he cime and energy required [0 manded to see Petterson's raw da ra. He re­ rhe Medical College of Georgia (MCG)­
meet what is demanded (see box). sisted. spending $70,000 of his own money, won the first battle but is now in coure aga iO 

The extent of disruptio n depends o n cir ­ but eventually was forced to surrender his to protect the confideocialt ty of data co l­
cumsmnces. For example, Picou was able [0 files to court-des ignated expe rrs. lected in a survey of 3- to 6-year-old children. 
deflect Exxon's subpoena because some a fhis Even in the Impact Assessment case, the Reynolds failed co get Fischer's data by suing 
recent dara remain unpublished (although coun tried (Q keep che idenrities o f survey in the Georgia scare coures but then learned 

----- -------_._-------_._-.'-­

When the Source Is a Suspect 
R eseiJrchers who .!le [ tlmgled up Ln court cmes invulving confi­ such de mil:§' wou ld vio lLlte rhe ASA's ethical cOOc. Ccror13do We\$. 

denri'JI data often come awa~' feeling b.~rer (see mainnory), Bllt (\ 8Qurce (o r Eco,utQrricn$ Md-Sc'Hce'$ orcomey fa'r's - pvsslbly 
one ~I HII5(.ienct' researcher 1.5 p~ying <l nll're t,'mgin le priC',e.. He'!- fo r fi,rure schol.rly "tlcb. ScRrce ,old ,ho gr.md jury th .. hi. 
10 j.,I. Rlk Scorce,. 35-)c.II .. ,IJ Ph.[). ",,,,dld.1:< ,. fie ld r~careh demands .h.1t he prQl,.ea his SOL ln:~. 
In ~1c.inlOg, ~IT Wal!:h1n~mn Sen e UniVl:mtr f Acwn:ling OJ the ASA ethic. code, ''Conful""rial 
(WSU) In Pullman. has becn held since I OJone In i in tonnAtion provided ~, f\.."Scarch penicip-.:U1 t$ must 
contempt ofcourt.. His crime; H.e refllseJ toanswc[ ~ be treilted as such hy ~)clo log~s(s, even when th is 
qucsr.i(lIU II't)m a grand JUI)' about a b(t'nk-in hy amformarion enjoys. n0 le~1 protection or r rivlfeb,'t' 
(tmma l rlllhlS [lCrtVI:;t! ,"It WSU \\ ht) weIT'--hc "n,I I.It.l (mc< i< "pplieJ." 

Tlw ASA, In a brief filed on Scaree'. behalf. 
Scarce. ilie author of A buok c.~l leJ Ec.vu.'amors 

cI~,inl.S--t he ~l.Jh/c.'\."" \If hiS rc~, 
warns thar oISlxlal science fieldwork will be seri­

publishod in 1990 !:-efore he beGune 3 Ph.D. C>'InJi ­ ou,l)' inh,biteJ" II ,,,,,,,,rche<> con be compelled to 
d'lte. has been b.lcked by (he A meri CAn Sociologi~ hll fld nv~ r infom l9n on ro {he police. The ,"SA 
cal Associat ion (ASA ) and dw stare chaplet o( 01t"".1984 federal d.a.ion In New Ymk, in ",hkh 
t he Amerj",,,, eMI libemcs Union_ Borh argue 1he police wilnled t(I subpoena the r~oomd journal 
thnt dski nll Scr...'lfCe III betri\~' confidential sources f a soclllloRis, whu had been condu¢tilll! Oddwork 
will inhlbir hi' , hlli,\' w publish schul.rl\' w" rk,. :ltnon~ cmployet;."$ of ~ restauranr damaged m 8 

But Scarce has taHed to convince the U.S. Nm[h suspected at'SOn arrack. Judg-c Jae-k Weinsrt:ln 
C irclU[ Coua of Appeals. which las t mon th rc ­ qu,,:shcd th.c subpocnll l rc:c(~" l:ln8 Iha[ the SOCI­

je<'oJ hI> pie" to Ilf, me contempt nJlin~ The olo.:I~1 had [I "Hmh~d cOmmon taw prlv ilcge" ro 
Ct)lIn 'sopmion-u:md \"'h~n If i s~ues(J l1e--w(.\uld keep 1!1(orm<ulon ",crt, If ,he pm"eem", I. lied [0 

affec t all f"e.$e";1rchl....-s in rhe: wcs.tc:m stnU,"S. sho"-' ~ <lillbsmnrial need {or it. (Weinstein·! lfeci-
Scarce'§ tmuble" beg~:Ul a(lerH gmlll~ C:t1 11eJ rhe Ani mal LiIx:r:''1- sion wns later revNscd on other ~n'und:).) APA execurive nFficer 

rion FronL sene a fax [0 newsorga nh<l tlOll$. cbi mi ng responsibll iC)' Felice- levine :;UY!i rh.u rhe $cacct! case IS ilnalogt""lus., <U1.d that the 
fM. hrea~ in or WSU ,,,,,,,arch I ~'" on I2- U AUgrJ" 1991. The ~I\SA leaJt:fS:h ir 1:5 uClrllSt· m \ln~ntmou~" In !'ouPt"'Ort , i ( ScflfC~ 
aCII\'msopcncd ilnlnU'l IC3J:t:S 1 ~Ieasmg mink, mice, Anlf CO~"les. M"""whlie. Salre< remAin, in prl""", and Coron,dt, h,,' Jls­
~nJ pl1trreU h~oJn)(h l nrk acid (m compulers. The F,-~~ l Bun.'"..(iu appeared. Scar~e's attorney Jeffry Finer says lh'll hy I(~kin~ up 
or In\'e.sti~[ltl(\n hilS idcntU"ied R\XIney COfllntJdo, n meolbcr fir ScarG~. the FBI Is dum)! ilscl( a di:sfilvor: It is ensunn~ thn [ nuJkals 
me A n iIn.."'tl Liberarion Fron" itS the. chief SlU,peet . Unf"ortunarely will not ta lk to SClrce in me furur~. cutting nff line oj [he best 
for Scarce. uronooo lS a mend as well as a ~urce and was house sources of puhhc informmic'n on grou~ the FBI wanes: [ \1 invest!­
Sitting tor Scarce wh('tl the brt!1l\:.in occl.ll1""ed. gilte. 

Sc:.m-c woul..l n~1 wilt when 3 grand jmy J em:lnded to know -E_M. 
mnre abouf G.lmlUldo and his -..ump-mi1l1""•.saying that ~i:-LI():tjo:g

L-_ __________ _ _ _ ____________________ 
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In eontt!lmpL Ph.D. candidate 

FIik Sear<». jailed sino. 10 June. 
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through a university offic ial of an easier ap­
proach : a freedom-of-info rmacion request for 
records generated by employees of MCG, a 
SHue school. Reynolds' lawyers prompdy 
hied a request , and MCG legal counsel C lay­
ton Steadman sent Fischer a memo declaring 
tha t the daca "are the prope((y ofM CG" and 
gave Fisc her 48 hours to deli ver his files to 

MCG's legal office for inspection by an agent 
of R.J. Reynolds. Instead, Fischer took rhe 
dam to COU(( and sued MCG to prevem their 
release. 

In support of fischer, Paul Waller, chair­
man of the American Chemical Society's 
board of direcrors and former president of 
the American Association of Univetsity 
Professors, wrote that releasing the records 
would have "a ser ious adverse impact on 
the future conduct of socially benefic ial 
scholarly work." In add ition, Thomas Pug­
liSi, an official in the O ffice for Protection 
from Research Risks at the Narional Insti ­
tutes of Health, wrote to MCG advocating 
that it adopt stronger "confidentia lity pro­
tec tions" 

MCG has agceed from the outset that 
the children's names and addresses should be 
kepc confidential , but it is still negotiating 
with R.] . Reynolds and fi scher on the dispo­
sition of orner material. MCG's Steadman 
says rhar "Dr Fischer rhought [RJ Rey­
nolds] was going to attempt todiscred ic him," 
but S teadman nmes that thiS is nOt a basis 
fo r withholding data. S teadman adds that 
"we're still talking about a setciement" with 
Fischer. Meanwhile, according toSteadman, 
the univerSity lobbied successfuHy for a 
change in stare law so that it now forbids 
telease of research data until [he author has 
published some resul[S. This doesn't help 
fischer, whose study was published 2 years 
ago. Unhappy wirh MeG's handling of rhe 
case, Fischer calls the whole episode "ugly" 
and "ridiculous." 

That reaction is common among scien­
tists who have been forced inm the legal mill 
and compelled to surrender data. Worst of 
all , says Picou, is having [Q negotiare with 
people who don't seem to understand-or 
care about-the substance of your sc ientific 
efforts. He estimates that his own battle has 
delayed his research for nearly a year. 

Picou concedes [hat the ruling in his case 
"worked out pretty well" in protecting his 
subjects' confidentiality and his unpublished 
research. But, still feeling scarred, he vows 
that he "will never collect data in a techno­
logical disaster again" Without first ge tting a 
comminnent from the lidgants to shield him 
from the legal ba ttle. Picou wishes he could 
persuade everyone involved costep out of the 
COurtroom and resolve their differences in a 
sc ientific manner, but, given the nacute of 
the U.S. legal system, such a reasonable out­
come seems unlikely. 

-Eliot Marshall 

SEX DISCRIMINATION 

Jenny Harrison Finally Gets 
Tenure in Math at Berkeley 
L ast week, 10 the final chapter of a highly 
publicized sex discruninanon case, math­
ematician Jenny Harrison was appointed a 
full professor with tenure in the mathematics 
department at the University of Cal ifornia, 
Berkeley, the same departmem that denied 
her tenure in 1986. The appoint­
ment, effective 1 Jul y, fo llows the 
unanimous recommendation of 
an independent tenure review 
committee that was set up as part 
of an oue-of-court settlement of 
Harrison 's discriminarion sui t 
aga inst Berkeley. The suit was 
filed 4 years ago, and it has became 
a cause celebre for women figh ring 
sex discrimination in academics. 
The decision makes Harrison 
one of on ly a handful of tenured 
women at the tOP mathematics 
departments In rhe United 
S tates. (In a Science survey of 10 such depart· 
ments during the 1991-1992 academic yea r, 
only five of 288 tenured posit ions were held 
by women [SCIence, 17 July 1992, p. 323J.) 

Harrison says she is particularly pleased 
on behalf of o ther women. "This victo ry will 
encourage other women [Q aim higher," sh9" ­
says. Harrison also received an undisclosed 
amount of money, including payment of law­
yers' fees, as part of the senlement. Morris 
Hirsch, a former chair of [he Berkeley math­
ematics departmem and longtime suptxJrter 
of Harrison. says, "Harrison is a terr ific math­
ematician. [She] should have received tenure 
in 1986.. .. We're very lucky wget her now." 

Most of Hirsch's colleagues in the math 
department didn't share that opinion in 
1986, when they voted to deny Harrison ten­
ure 19-12 with seven abstentions. It was the 
first time in 15 years that anyone had come 
up for a tenure vote in the Berkeley math 
department and been vOted down. At the 
eime, there were approximately 70 tenured 
men in the departmem and one tenured 
woman, and Harrison charged rhat the de­
mal had more to do wi th her gender chan her 
work. She said she had published as many 
papers as three of the eight men who had 
received tenure during her stint at Berkeley, 
and that her twO important discoveries­
mathematicians call che m "major results"­
at least equalled the number of major results 
claimed by half of the men who received 
tenure (Science, 28 June 1991 , p. 178 1.). 
Three years later, Harrison left the univer­
sity, and after spending a yea r teaching at 
Yale has been unemployed since, working 

SCIENCE. VOL 26 1 • 16 JULY 1993 

A major result. Malhe­
matician Jenny Harrison 
settles her case. 

independently On mathemacics at home. 
She was also pmsuing her suit, which she 

had filed in 1989. On 7 March ofthisyeat the 
uni ve rsity and Harrison ag reed th;H a rev iew 
of Harrison's work would be conduc;.eC .,yan 
independent group of academics t( (lete. mine 

whethe, she should be gIVen [en­
ure. The P:lllel , whose makeup 
was confidential , was assigned 
to examine her present qualifi ­
cations-and not rehash rhe 
1986 deciSion. 

Science has learned that the 
committee conSIsted of seven 
members, five of wh(' il1 were 
mathema[iclans (three !· uni ­
versities other than Bet l,-.::ey). 
The grounds for the decision to 
recommend tenure are confi ­
dential , but it's lIkely that when 
Harrison got het third major re­

sult last year-extending calculus to frac­
tals-she became a very cough candidate to 

turn down. Indeed, the committee's recom­
mendation for full professorship, leapfrogging 
Harrison over associate professor rank, indi­
ca tes high regard for her work. At the same 
time, the new fraccal work &llowed the univer­
sity to save face by implying that Hamson's 
qualifications had improved since het original 
application-and that the 1986 decision may 
have been proper. "le's a win-win resolution ," 
says provost Carolyn Christ . "We're all very 
happy that she was qualified in 1993:' 

That h"ppiness is indeed shated by some 
of Harrison 's colleagues, such as Hirsch, but 
her court battle has alienated others. " Ie will 
rake a lor of heahng on the parr of a lot of 
people," says Alberto Grunbaum, who was 
department chairman during much of the 
negotiations for the se ttlement. And some 
department membets don't seem to have 
healing in mind . ") fee l the department was 
really wronged," says Rob Kirby, who main­
tains [he department made the right decision 
in 1986 and has been unfairly damaged by 
the advetse publicity. 

But Harrison isn't dwelling on the past. 
She's already on a Berkeleycommittee aimed 
ar increasing the numbet of women and mi­
norities in math and sc ience. While she 
seems to have made her point at Berkeley, it 
remains co be seen what le sso ns other (OP 
math depa rtments draw from he r case. 

-Paul Selvin 

Poul Selvin is a postdoc in chemistry at /he 
U niversity of Califomia , Berkeley. 
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